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Trades – Board of Governors Regulation on Trade Classification Review Referral 
Process 
 

On behalf of the members of the Ontario Skilled Trades Alliance (OSTA) we are 
pleased to provide the following response to the proposed Board of Governors 
Regulation on Trade Classification Review Referral Process (Board Regulation).  
 
Founded in 2011, the OSTA is a coalition formed to deliver to government and affiliated 
parties a consensus opinion of employers on matters relating to the skilled trades, 
including the Ontario College of Trades (OCOT). The members of OSTA represent 
nearly 8,000 employers, employing approximately 130,000 tradespeople, in both the 
unionized and non-unionized sectors of the construction, service, and motive power 
industries across the province.  
 
Since its foundation, the OSTA has had a very keen interest in the OCOT trade 
classification review (TCR) process given its potential to substantially alter the labour 
market for tradespeople in the province. It is for this reason that we have prepared the 
following response to the Board Regulation, including recommended revisions, in order 
that it may better reflect the recommendations made by Tony Dean in his report, 
Supporting a Strong and Sustainable Ontario College of Trades (Dean Report). 
 
General Comment  
 

The OCOT is at a watershed moment. OSTA has often been at odds with the OCOT for 
what we have long-viewed as an inherent bias towards adding additional compulsory 
trades to further its own institutional interests. This bias has bred institutional distrust 
and a schism amongst different tradespeople and amongst employers.  
 
The Dean Report sought to remedy these problems by establishing a clear and concise 
roadmap for OCOT to follow to become a balanced and impartial governance body for 
the skilled trades, as it was originally intended to be. It must not be forgotten that the 
content of the Dean Report was driven by extensive consultations with stakeholders of 
the OCOT. It was not one person’s view, but rather, the voice of those with a significant 
interest in the OCOT and its functions. The Dean Report identified the systemic 
problems with OCOT and sought to repair them by enhancing accountability and 
transparency. It represented an opportunity for a “restart.” This is something that the 
members of the OSTA welcomed. 
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Yet, we now find ourselves in the familiar position of opposing much of what has been 
proposed in this Board Regulation, which appears to be seeking to largely re-establish 
the flawed TCR process that was in place prior to the Dean Report, and the problems 
that came with it. The OSTA continues to advocate for its long-held positions around 
classification reviews, which seem to be absent from this proposal:  
 

1. Referrals to a Classification Review cannot be rushed;  
 

2. Stakeholders and the OCOT (including members of Divisional Boards and the 
Board of Governors) must be provided with adequate time to consider and 
respond to a request for a TCR; 

 
3. The request for a TCR must be accompanied with clear and convincing evidence 

that there is a demonstrated need for a trade’s classification to change, such as 
the health and safety conditions in the trade or existing regulatory regimes not 
being adequate to protect the public interest; 

 
4. The demonstrated need must be established before the trade is referred to a 

Classification Panel and the onus must be on the Applicant to prove that such a 
significant change to the legal rights and obligations of tradespeople and 
employers is required; and 

 

5. For every review, the OCOT must actively seek participation from union, non-
union, and alternative-union stakeholders (employees and employers) of the 
trade being reviewed, as well as academics and expert practitioners from across 
the province to ensure that the correct decisions are being made for the right 
reasons.  

 

TCRs have the potential to drastically impact the long-term labour market for any trade 
that can successfully navigate through the certification process. As such, a 
comprehensive, accountable, and transparent referral and approval process through the 
OCOT is absolutely necessary.  
 
The Dean Report makes a number of recommendations to establish this type of 
unbiased procedure. This regulation seems to miss the mark in creating the initial 
stages of this, by proposing a rushed and closed process that appears to limit 
opportunities for all affected groups to participate. This is wrong and needs to be 
remedied.  
 
At present, the Referral Request Package (RRP) only seems to require “a completed 
form” and “such supporting materials as the form may require.” While this is discussed 
in greater detail below, at this point it is worth noting that the required supporting 
material must include evidence of a demonstrated need, and material that speaks 
directly to the factors laid out in the Minister’s regulation. Without requiring such 
information in these initial stages, it appears the OCOT is likely to just “rubber stamp” 
requests that will simply move on to a Classification Panel. Failure to provide relevant 
and objective material in the application, will only lead to a waste of time and resources 
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throughout the process and will fail to ensure that requests are well-researched, 
reasoned, and most importantly, in the public interest.  
 
There are quite literally no checks and balances outlined in the proposed Board 
Regulation process that would provide the basis for adequate, unbiased, and 
accountable decision making.  Let’s be clear, such a process would serve the OCOT 
and its Board of Governors well. 
 
Below we outline a number of areas that we believe need to be amended in this 
proposal in order establish greater confidence in the OCOT as the standard-bearer of 
the skilled trades in the province.  
 
Timelines for Review and Approval 
 

The proposed timelines for the trade classification referral and review process are much 
too aggressive. Quite frankly, the timelines are not realistic given the time and 
resources of those involved. The decisions being made have the potential to 
fundamentally alter the skilled trades labour force, how employers operate, and how the 
overall economy functions. These decisions are too important to be rushed through on 
short timelines. A fair and considerate process that includes a more robust consultation 
process and timeline needs to be put in place to allow for full public participation in this 
process, as well as to provide all affected stakeholders with every opportunity to 
properly review and provide evidence in favour of, or in opposition to, a reclassification 
bid.  
 
In addition to extending the proposed timelines, the Board Regulation needs to enshrine 
a “one-review-at-a-time” policy to allow this new process to be stress-tested and 
tweaked where appropriate. It must be remembered that the circumstances will involve 
a newly-appointed Classification Roster and many interested stakeholders, both with 
limited time and resources. Further, there will be many stakeholders with an interest in 
multiple TCRs. A “one-at-a-time” policy therefore is important for three primary reasons: 

1. It will allow the OCOT to establish a proper process so that all stakeholders 
understand and buy-in to a transparent and predictable process. If there will be 
numerous certification reviews occurring at the same time, we fully anticipate a 
strong negative reaction to OCOT as was seen in 2013 and 2014. This is not in 
the best interest of the OCOT, its stakeholders, or the public. 
 

2. Certification reviews by their very nature will impact voluntary and existing 
compulsory trades through overlap. Two competing trade reviews could produce 
outcomes that are misaligned and inconsistent. This will only add to the 
confusion as industry needs to sort out the impacts this will have.  
 

3. Voluntary trades seeking reclassification likely have been preparing for 
submissions specific to their trade for many years with legal and labour-market 
analysis, as well as safety statistics, already prepared and ready for their case to 
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be made. Traditionally, groups opposing these applications must be able to 
respond reactively to each application package. If there are several applications 
going forward simultaneously, this creates a significant imbalance in resources 
between the proponents and opponents of certification, and further creates a 
sense of bias in favour of expansion of compulsory certification. 

Affected industries need ample amount of time to consider and respond to these review 
processes in a comprehensive manner. And until the process becomes more familiar 
and systematic, it is unreasonable to expect stakeholders to have to contend with 
multiple reviews at once. These are reasonable asks given that the reviews may 
fundamentally and permanently alter how a given trade is trained and employed, 
meaning a reorganization of how any industry using that tradesperson operates.  
 
Notification of a Trade Classification Review Referral Request 
 

OCOT must make every opportunity available for all affected stakeholders to participate 
in a classification review process from its outset. We believe this will require a robust 
notification process to inform all stakeholders who may be potentially affected by a 
classification review. This notification process should include:  
 
Notification to workers: 

 

• Provide written notice to all current Certificate of Qualification holders and 
registered apprentices in the trade.  

 

• Provide notice to all workers in the trade (regardless of certification or 
registration, or whether they are members of the OCOT) that has made the 
application. This may be accomplished through a variety of means including 
statements in industry and trade publications. 

 

• Provide notice to all Trade Boards that interact with the trade in construction, or 
have overlapping scopes of practice (SoP) so that they may communicate the 
request to members of their trade. 

 
Notification to employers: 
 

• Provide notice to all employers that employ workers in the trade (regardless of 
the workers’ certification or registration, or whether they are members of the 
OCOT).  This may be accomplished through a variety of means including 
statements in industry and trade publications. 

 

• Provide notice to all employer associations that have members that may employ 
workers in any affected trade.  

 
 
 
 
Notification to trainers: 
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• Provide notice to all training delivery agencies (TDA) involved in the trade being 
reviewed for reclassification, as well as TDA’s involved in training other trades 
which have an overlapping SoP with the applicant trade.  
 

Notification to government: 
 

• Provide notice to the Ministry of Finance and the Ministry of Advanced Education 
and Skills Development about any proposed classification review, as there are 
likely impacts on the Ontario treasury through the purchase of additional seats 
within the current designated TDAs, as well as consideration for new TDA’s to 
meet the anticipated demand for a trade created by any classification change.  

 
Notification to the public: 
 

• Provide notice to the public by placing advertisements in major province-wide 
circulation newspapers, as certain members of the public will likely want to 
participate in future certification reviews.  
 

Accelerated Process for Trades Already in Queue 
 

Perhaps our most pointed and specific concern with the Board Regulation is its proposal 
for an accelerated process for trades that submitted a Notice of Intent to request a 
classification review prior to the Building Ontario Up for Everyone Act (Budget 
Measures), 2016, receiving Royal Assent on December 8, 2016.  
 
While it appears these trades would be subject to the new classification review process 
in the Minister’s Regulation, the expedited fashion in which these trades are referred to 
that process present serious concerns that will go directly to the credibility and 
effectiveness of the process. Put simply, the repercussions of this part of the proposed 
Board Regulation has not been thought through, lacks credibility, and is devoid of 
procedural fairness.  
 
Our concerns regarding the proposed process for trades in the queue include the 
following: 
 

• A review by the Divisional Board has been cut out of the process.  
 

• A review for completeness of the RRP (by the Board, Divisional Board or 
otherwise) appears to be completely cut out of the process. There is currently no 
mechanism to evaluate and ensure that all the required information is included in 
the RRP. 
 

• The process does not require the Board to issue a decision of any sort. A request 
(whether complete or not) is to be rubber stamped and forwarded to the 
Classification Roster.  

 

Not only do these omissions impact the credibility of the referral process, the manner in 
which the Board Regulation proposes to refer these trades will directly impact the ability 
of a Classification Panel to arrive at an accurate and reasoned decision. This is 
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because the few checks and balances that do exist have been cut out in the accelerated 
process, and RRPs will automatically be sent to the Classification Roster whether or not 
they are complete. This can leave a Classification Roster with an obligation to call for 
submissions on, consider, and evaluate an application with little or no chance of 
success. Nevertheless, the limited resources of the OCOT and its stakeholders will be 
burned-up in the process.  
 
The advantage of submitting a Notice of Intent, should not include being able to 
“streamline” an application directly to the Classification Roster without evaluation of any 
sort. Rather, trades that submitted a Notice of Intent should be afforded the opportunity 
to be considered in the order in which they lined up if their application has been 
appropriately vetted and is complete. This must involve the same process for referral 
outlined in sections 2 and 3 of the Board Regulation, with successful requests being 
considered by the Classification Roster in the order they lined up “in the queue.”  
 
Simply pushing these applications directly to the Classification Roster in the manner 
proposed could very well result in these trades being the ones that “snuck through” and 
didn’t have to satisfy the same procedural requirements as those trades that will follow. 
In our submission, for an institution that is in dire need of gaining the public trust, 
starting one of its most controversial functions with a “fast track line” is not doing it any 
favours.  
 
The Dean Report did recommend a “fast tracked” process, but at present, the Board 
Regulation completely misses the intention of this. The Dean Report states, 
“[P]referably, those trades in the queue would participate in a SoP review before 
proceeding with their classification review. In such cases, I would recommend that these 
trades retain their place in the queue and be ‘fast-tracked’ through the SoP review 
process.”1 This fast tracking was referenced in relation to the SoP process; a process 
the OCOT does not appear to be in a rush to conduct, and process that does not 
currently exist. The intention of this recommendation was never to fast track an 
application directly to a Classification Review without in anyway ensuring the application 
is adequate, accurate, or complete.  As we’ve seen in the past, this proposed process 
very clearly favours some OCOT stakeholders over others.  
 
Language Around Conflict of Interest 
 

A significant hurdle that the OCOT faces when it comes to this referral process is that of 
credibility. There is an inherent distrust that has developed between the OCOT and 
many stakeholders due to how previous reviews unfolded. It is critical for the OCOT to 
establish trust in this referral and review process. All affected stakeholders must 
recognize this as a legitimate and fair process. As such, clear rules around identifying 
potential conflicts of interest prior to the launch of a referral and review must be included 

                                                 
1 Tony Dean, Supporting a Strong and Sustainable Ontario College of Trades: Reviewer’s Report and Recommendations to the 

Minister of Training, Colleges and Universities, (Toronto: Queen’s Printer for Ontario, 2015), 79. 
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in the Board Regulation. This is critical to ensuring confidence in decisions of the 
OCOT, and its long-term success.  
 
Much of the apprehension that has developed is due to ratio reviews that were 
conducted prior to the Dean Review, including: 
 

• the Ratio Review Panel that issued the ratio decision for Electrician: Construction 
and Maintenance; and Electrician: Domestic and Rural. This review was chaired 
by Mr. Bernard Fishbein. During this review, an employer group advocating for 
lower apprenticeship ratios became aware that the Chair had previously 
represented an organized labour group opposing lower ratios in over sixty 
reported cases before the Ontario Labour Relations Board (OLRB). Despite this 
close affiliation, the Chair did not disclose this relationship prior to the review. 
Failing to disclose the conflict created by his extensive ties to this group opposing 
lower ratios resulted in concerns there was a reasonable apprehension of bias. 
 

• the Ratio Review Panel that issued the ratio decision for Sheet Metal Workers. 
During this review, an organized labour group requested that an employer-
representative panel member, Mr. Phil Besseling, recuse himself or be removed 
from the review process due to an alleged conflict of interest.  

 

While OSTA has no position on the aforementioned allegations, each case is 
illuminating in its observations about the shortcomings of OCOT’s internal policies 
concerning conflicts of interest.  
 
The Ontario College of Trades and Apprenticeship Act, 2009, references the need for 
the OCOT Board of Governors to develop conflict of interest rules for members of the 
Board, Divisional Boards, Trade Boards, and the Roster of Adjudicators (section 
73(1)(9)). These conflict of interest rules are laid out in section 10 of the OCOT 
Consolidated By-Law and provide that members of the Board, Divisional Boards, Trade 
Boards, and Review Panels shall disclose any conflict of interest they may have in any 
matter coming before them and shall not participate in the matter.   
 
Due to the fact the By-Laws may not be well-known, it is our submission that inclusion 
of, or at least reference to, these rules must be included in the Board Regulation. 
Including this type of language will go a long way towards establishing a greater amount 
of legitimacy and trust in this process.  
 
Classification Review Referral Request Package and Evaluation Process 
 

To improve the accountability of the classification referral and review process, we 
believe that it is necessary that the OCOT create a standardized, comprehensive RRP 
template for trades interested in applying for a classification review. It is also necessary 
for the OCOT to develop a standardized evaluation process that includes a requirement 
for the Board to provide a detailed response for why it believes that an applicant trade 
has made an appropriate case for moving to the next step of the classification review 
process, not just situations in which the referral request was denied, as is currently 
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indicated in the Board Regulation. Both the RRP and the evaluation of it should be 
made public immediately upon the referral to a Classification Panel.  
 
The RRP should be a uniform application process for all applicant trades. To ensure this 
is the case, and to make the process more transparent and accountable, this Regulation 
should detail: what information needs to be included in RRP; what the minimum 
thresholds are for making a RRP complete; and, a clear identification that the onus must 
be on the applicant trade to demonstrate why they must be classified or declassified.  
 
As noted above, it is our position that the RRP must include evidence of a demonstrated 
need, and material that speaks directly to the factors laid out in the Minister’s regulation. 
The demonstrated need should require the applicant to provide comment on how 
existing health and safety conditions in the trade or existing regulatory regimes are not 
adequate to protect the public interest. In addition, the RRP should require the same 
supporting information that is required in section 3(4) of the proposed Minister’s 
regulation, such as expert opinions, literature reviews, and jurisprudence, among other 
items.  
 
Requiring this information in the initial stages will ensure there is a valid case for the 
reclassification of a trade and will save limited time and resources of both the OCOT 
and its stakeholders in the process. Further, requiring this information will assist 
stakeholders preparing submissions on a TCR in understanding the merits of the 
application.  
 
The general criteria for how the Board evaluates any RRP should also be included in 
this regulation to establish a standardized and publicly-available set of evaluation 
criteria. This evaluation should be made available on the OCOT’s website and 
published in the Daily Commercial News immediately upon a decision being made.     
 
The Onus Must be on the Applicant Trade Board – “They Who Assert, Must 
Prove” 
 

The Board Regulation must explicitly state that the onus is on the applicant to 
demonstrate why a trade’s classification should change. Not only is this only fair 
location for the onus to fall, it accords with the well-established legal principle: “they who 
assert, must prove.” Indeed, one of the Dean Report’s recommendations on the TCR 
process was that the onus must be on the applicant to provide sufficient supporting 
evidence for the classification they are seeking (Trade Classification/Reclassification 
Reviews Recommendation #10).2  
 
It cannot be forgotten that the outcome of a TCR will have a significant impact on the 
legal rights and obligations of the tradespeople and employers engaged in that trade. In 
this respect, and to be clear, although the determination is made by the Classification 

                                                 
2 Tony Dean, Supporting a Strong and Sustainable Ontario College of Trades: Reviewer’s Report and Recommendations to the 

Minister of Training, Colleges and Universities, (Toronto: Queen’s Printer for Ontario, 2015), 14. 
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Roster, and not a judge or Vice Chair at the OLRB, a TCR is a legal proceeding. It is the 
applicant in a TCR that is seeking to change the status quo that has been in place for 
decades.  

Further, it is the applicant that is seeking to alter the legal rights and obligations of 
individuals and organizations affected by the decision. In our submission, and as is the 
case in many forms of legal proceeding, it is essential that the Board Regulation clearly 
state that it is the applicant who bears the onus of establishing that a given trade’s 
classification must change. The Board Regulation must be clear that this onus will only 
be met with clear and convincing evidence that a change in the status quo is required. 
Specifically, this would involve clear and convincing evidence that a change in the 
status quo is required to serve and protect the public interest and that this cannot be 
achieved without changing the classification of a trade.  

Further support for including a clear statement that the onus is on the applicant is the 
fact that it’s likely the applicant trade who is in the best position to gather and present all 
the relevant facts and provide the justifications necessary to demonstrate that it ought to 
receive the requested trade classification.  

Lastly, including this provision in the Board Regulation will avoid the potential that 
affected parties will spend time and resources litigating the onus issue when the 
submissions are being presented to a Classification Panel.  
 

Interprovincial Labour Mobility  
 

The trade classification referral and review process must include an analysis of how any 
change in the classification of a trade may impact labour mobility between provinces by 
limiting workers from outside of Ontario to work in this province. We believe that a 
Review Panel’s ability to designate all or portions of a SoP as compulsory and provide 
jurisdiction over this work to a trade may violate the Agreement on Internal Trade (AIT) 
and the Labour Mobility Act.  
 
Ontario has shown in the past that the way it designates trades often contradicts 
provincial obligations under the AIT. Most recently, the province has been found in 
contravention of the AIT in the way it issues Certificates of Qualification for crane 
operators. In this case, adjudicators found that the Ontario system “restricts access to 
the practice of the occupation” to outside workers, in this case, from Quebec.3 There 
needs to be an obligation on the parties to explain how a change in classification would 
impact the movement of workers into Ontario from within Canada and as foreign 
workers. 
 
OLRB Jurisprudence 
 

                                                 
3 Agreement on Internal Trade. “Report of the Article 1716 Panel Concerning the Dispute Between Mr. X, a Private Person from 

Quebec, and Ontario Regarding a Crane Operator Certification.” 23 February 2012.   
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The trade classification referral and review process must include a consideration and 
analysis of past rulings by the OLRB involving the ability to perform the work of the 
applicant trade. These may include jurisdictional disputes, or relevant applications for 
certification, among others.  
 
The analysis should be included as part of the Board’s evaluation of a RRP. We believe 
that a Review Panel’s ability to designate portions of a SoP as compulsory and provide 
jurisdiction over this work to a trade must consider all past rulings by the OLRB to 
ensure that any decision is supported by the wisdom of the OLRB and grounded in the 
current operating environment of the applicant trade and any trade that may have an 
overlapping SoP with the applicant trade. 
 
Additional Comments on Specific Sections of the Proposed Board Regulation 
 

• Section 3(3) of the proposed Board Regulation provides that a RRP should be 
evaluated for completeness by the Divisional Board within fifteen business days 
of receipt and be forwarded to the Board of Governors within a subsequent five 
days of the evaluation. We believe that rather than placing such a short timeline 
on this evaluation, the Regulation should note that any RRPs received by a 
Divisional Board should be reviewed at the next regularly scheduled Divisional 
Board meeting, and subsequently forwarded to the Board of Governors for their 
review and consideration at their next regularly scheduled Board meeting. This is 
a far more realistic timeline and does not require Board members, most of which 
are actively employed elsewhere, to evaluate the request almost immediately. 
The requirement to receive and review a RRP on a very short mandated timeline 
is much too aggressive, and is completely unnecessary. It gives the appearance 
that the process is being very rushed.  
 

• Section 3(9) indicates that the Board of Governors should communicate to all 
stakeholders regarding the receipt of a RRP within 30-days of its receipt. We 
believe that, in fact, all stakeholders should be notified immediately when the 
Board first receives this package, and then be notified again once the package 
has been reviewed, including the OCOT’s evaluation and recommendations 
related to the package.   

 

• The referral process to a classification review should be uniform across the 
board. Section 5(3) outlines the evaluation timeline for an application seeking de-
designation of a specific practice in a SoP, which provides the Divisional Board 
with sixty days to review a RRP of this nature. On the other hand, section 3(3) 
outlines the evaluation timeline for a voluntary trade to become compulsory, 
however in this instance, the Divisional Board is required to provide its evaluation 
within fifteen-days. Further, the process under section 5 of the Board Regulation 
requires that a SoP review (a process which does not yet exist) has been 
completed within the preceding 12-months, whereas the process under section 3 
does not. This is a clear demonstration of the Board’s bias towards moving more 
voluntary trades into the compulsory category. We believe that sixty days should 
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be the established timeline for all review processes for RRPs. Anything less is 
too aggressive of a timeline to make a decision that may permanently alter the 
operation of the applicant trade.  

 

 

OSTA Member Organizations 
 

• Barrie Construction Association 

• RESCON 

• Durham Region Home Builders’ Association 

• Ontario Road Builders’ Association 

• London District Construction Association 

• Ontario Formwork Association 

• Ontario General Contractors Association 

• Heavy Construction Association of Toronto 

• Trillium Automobile Dealers Association 

• Masonry Contractors’ Association of Toronto 

• Ottawa Construction Association 

• Ontario Hairstylists Association 

• Merit Openshop Contractors Association of Ontario 

• Progressive Contractors Association of Ontario 

• Conestoga Heavy Construction Association 

• Durham Region Heavy Contractors Association 

• Greater Toronto Sewer and Watermain Construction Association 

• Hamilton and District Heavy Contractors Association 

• Heavy Construction Association of Regional Niagara 

• Kingston Construction Association – Heavy Civil Sector 

• London and District Heavy Construction Association 

• National Capital Heavy Construction Association 

• Ontario Concrete Pipe Association 

• Ontario Sewer and Watermain Construction Association 

• Sarnia Heavy Construction Association 

• Ontario Concrete and Drain Contractors Association 

• Residential Tile Contractors Association 

• Ontario Electrical League 

• Residential Framing Contractors Association of Metropolitan Toronto and Vicinity 
Inc. 

• Ontario Home Builders Association 

  

 

 

 


