RFP Analysis

Item: Newmarket RFP = Municipality: Town of Newmarket = Date: July 3, 2024
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B Summary:

Newmarket has issued an RFP inviting respondents to submit electronic proposals for a four-year infrastructure reconstruction
project. The RFP is non-binding, meaning it does not create a formal, legally binding bidding process, and respondents are not
bound by traditional Contract A protections or obligations. A movement away from standard Contract A binding contracts, towards
ambiguous, conflicting terms and conditions which make determining whether the tendering solicitation gives rise to a Contract A
binding document, exceptionally difficult. The implications are both significant and concerning. If selected, respondents must
provide required documents within ten business days of notification, or face a potential two-year suspension from further work
with Newmarket. Neither party can make legal claims against each other if the contract is not awarded or the proposal is not
honoured. A binding contract is only formed once a written agreement is signed.

Clauses

2.8 Pre-Conditions of Award

Within ten (10) business days of the date of
the written notification of selection by the
Town, the selected Respondent will be
expected to provide the Town with the below
documentation. Should the selected
Respondent refuse to execute the Contract
and/or provide the necessary documentation,
within the time specified, the selected
Respondent may be suspended for a period of
two (2) years in accordance with the
Contractor Performance Procedure set out in
the Owner's Procurement Bylaw Number
2014-27, as it may be amended, restated,
supplemented or replaced from time to time.
The Owner reserves the right to

either award to the next highest evaluated
Responsible and Responsive Respondent or
cancel the solicitation.

3.6.1 No Contract A and No Claims

This procurement process is not intended to
create and will not create a formal, legally
binding bidding process and will instead be
governed by the law applicable to direct
commercial negotiations. For greater
certainty and without limitation: (a) this RFP
will not give rise to any Contract A-based
tendering law duties or any other legal
obligations arising out of any process
contract or collateral contract; and (b) neither
the Respondent nor the Owner will have the
right to make any claims (in contract, tort, or
otherwise) against the other with respect to
the award of a contract, failure to award a
contract or failure to honour a proposal
submitted in response to this RFP.

3.6.2 No Contract until Execution of
Written Agreement

No legal relationship or obligation regarding
the procurement of any good or service will
be created between the Respondent and
the Owner by this RFP process until the
successful execution of a written agreement
for the acquisition of such goods and/or
services.

Risk of 2-year suspension from work with Newmarket if
selected respondent refuses to execute contract or provide
necessary documentation

No Contract A protections, leaving bidders without fair
treatment, undisclosed preferences, and compliant bid
considerations

For more information, please contact:

Krisha Ruchlewicz, Manager, Policy & Strategic Initiatives
krisha.ruchlewicz@osweca.org

Disadvantages of No Contract A in Newmarket's RFP

Newmarket's RFP reserves the right to request a “best and
final offer” allowing them to potentially conduct an auction,
which undermines the RFP process

Lack of transparency in evaluation criteria and weighting of
past performance reviews

Unclear scoring system and selection criteria beyond price
evaluation




