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Jm Summary

There's a growing trend in the Greater Toronto and Hamilton Area (GTHA) where regions and municipalities are moving away from
traditional tendering models. Historically, most tender calls led to a “Contract A” binding agreement, where the owner’'s tender call
is an offer, and a compliant bid submission is considered acceptance, forming a legally binding contract. However, recent tendering
models have introduced ambiguous terms, making it difficult to determine whether a tender solicitation results in a Contract A
binding contract or merely an invitation to negotiate.

Why This Matters

The distinction between a Contract A binding contract and a non-binding invitation to negotiate (often called an “Invitation to
Treat") is crucial. In a Contract A scenario, both the owner and bidder have specific obligations. For example, bidders must keep
their bids open for a set period, while owners must treat all bidders fairly and only accept compliant bids. These rules provide
clarity and security for both parties. In contrast, an Invitation to Treat doesn't carry the same legal weight. It allows the owner
more flexibility, such as negotiating with any bidder or accepting non-compliant bids, but it also introduces risks. For instance,
bidders can withdraw or adjust their bids at any time before a construction contract is signed, which could undermine the
competitive process and lead to higher project costs.

Key Considerations for Bidders

Given these developments, it's more important than ever for bidders to carefully review the terms and conditions of tender
documents. Here are some questions to ask:

If the answer to these questions is "yes,” the tender is likely a Contract A

» Are bids irrevocable? Is bid security binding contract. However, if the tender documents contain conflicting
mandatory? Is the form of the language—such as requiring irrevocable bids while also allowing

= construction contract clearly outlined? negotiations or the acceptance of non-compliant bids—the situation
Are the evaluation criteria specified? becomes unclear. This ambiguity can discourage bidders from

participating due to the increased risk of disputes and wasted effort.

Conclusion

As non-traditional tendering models become more common, it's crucial for bidders to understand the implications of
Contract A versus non-Contract A solicitations. The terms and conditions in the tender call will dictate the obligations and
opportunities for bidders, making it essential to review them carefully. We encourage all our members to read the terms
and conditions set out in the tender documents, particularly as non-traditional models, imposing different obligations and
opportunities, are increasingly being utilized by owners. This understanding will help bidders make informed decisions and
avoid potential pitfalls in the tendering process.
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