
Q1. When is post-bid submission rectification allowed

Whether, and to what extent, rectification is permitted depends largely on the applicable procurement
documents (whether the RFP, RFQ, or other form of procurement document, which we refer to here an
“RFx”) and any bylaws or policies specific to the Owner. 

It is common to see permissive language in an RFx permitting (but not requiring) an Owner to waive, or to
allow bidders to correct, certain errors (sometimes called minor irregularities or minor non-compliance).
For instance, an RFx might state that the Owner “may waive minor irregularities in any Bid”. RFx’s may
also permit (but not require) an Owner to seek clarification from bidders, including with respect to
whether the bid meets mandatory requirements. 

Other RFx’s may contain more robust rectification procedures. For instance, procurements by Canada’s
federal government often contain a Phased Bid Compliance Process. This process is designed to permit
the correction of certain deficiencies identified in a bid. The RFx will identify specific “eligible” mandatory
criteria and, if a bid contains deficiencies in these criteria, the federal government will issue the bidder a
Compliance Assessment Report and provide the bidder an opportunity to rectify the deficiency(ies). 

Even if an Owner has the right to waive minor non-compliance or to seek clarification, it may choose to
not exercise this right. Several factors could inform this choice, including whether the non-compliance is
“minor”, potential legal risk, or fairness concerns. The type of defects or irregularities that might be
considered “minor” (and therefore may be waived or rectified) are discussed in response to the below
question. Beyond the question of whether the non-compliance is minor, allowing one bidder to rectify a
“minor” defect could be perceived as preferential treatment or otherwise unfair and therefore expose the
Owner to a legal challenge. 

However, Ontario courts have found that, in specific circumstances, Owners should waive minor
irregularities where a bid is otherwise substantially compliant. Depending upon the particular facts –
the terms of the RFx, other governing rules, the form of non-compliance – there could be a successful
argument that the Owner should waive the defect or permit rectification (2019 ONCA 433; see also
2004 CanLII 13052 (ONSC)).
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Q2. What type of defects may be deemed “minor irregularities”?

The scope of the type of information that can be rectified also depends largely upon the relevant RFx and
any relevant policies specific to the Owner. 

Types of information that can be rectified may be defined or identified directly in the RFx, as is generally
the case in the federal government’s Phased Bid Compliance Process.

Alternatively, information that can be rectified may be defined outside the RFx in the Owner’s purchasing
by-law or procurement policy. One example of a definition of a “minor irregularity” from an Owner’s
purchasing by-law is as follows:

 A deviation from the requirements in a solicitation which: 

               A. Affects the form as opposed to the substance of a bid in terms of the price, quality, quantity or
               delivery and is not material to the award; and 

               B. Could not provide a supplier who has submitted a bid with an unfair advantage over
               competitors; and

               C. Any other matter identified as being subject to clarification or rectification in the solicitation
               issued by the Owner.

As highlighted in this definition, a key component of a “minor irregularity” is that it affects the form, as
opposed to the substance, of a bid. Put differently, rectification or clarification cannot be used to improve
a bid or make it more competitive. This would amount to impermissible bid repair. 

Information that goes to the substance of a bid, including pricing, work to be done, scheduling or any
other factor that would give one bidder an advantage over another, cannot be considered “minor”. 
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Q2. What type of defects may be deemed “minor irregularities”? (Continued)

Below are some examples of types of defects that either were or were not considered “minor
irregularities”. This list is not exhaustive but demonstrates the highly fact-specific nature of these
complaints. 

Bidder failed to provide serial numbers and licences of equipment supplied under a contract for the
supply of equipment. The procuring entity waived the defect. The Supreme Court of Canada decided
that the provision of licence and serial numbers was not an essential term of the RFx and so was
capable of being waived by procuring entity.

       (Double N Earthmovers Ltd. v. Edmonton (City), 2007 SCC 3)

Bidder failed to deliver its bid in a sealed envelope. Rather, bidder delivered its bid in a three-ring
binder contained in a box. The procuring entity rejected the bid as non-compliant, despite the fact it
could waive minor irregularities. The Ontario courts found that the procuring entity’s failure to
consider the bid, which was substantially compliant, amounted to breach of contract.

       (Reaction Distributing Inc. v. Algonquin Highlands (Township), 2019 ONCA 433)

Bidder submitted its bid on a $125 million contract for construction of Owner’s water treatment
plant. Bidder failed to include in its bid copies of the issued addenda to the RFx as attachments to its
bid. Owner considered this failure to be a minor irregularity and therefore evaluated the bid. The
Ontario court agreed with the Owner that it was permitted to waive the irregularity.

       (North America Construction (1993) Ltd. v. York (Municipality), 2009 CanLII 45441)

Bidder submitted a bid for the construction of a recreation facility that contained pricing information
which had two possible interpretations. After clarifying the pricing with the bidder, the procuring
entity accepted the bid. The Ontario court found that this type of defect (an ambiguity as to pricing)
could not be properly cured by a post-bid rectification or clarification and rather amounted to bid
repair.

       (Maystar General Contractors Inc. v Newmarket (Town), 2008 CanLII 21231 (ON SC), affirmed in 2009
       ONCA 675)
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Q2. What type of defects may be deemed “minor irregularities”? (Continued)

Based on the above, the type of defects that can be waive or rectified or clarified will vary broadly
depending upon the terms of the RFx and any other applicable bylaws or policies. The key for an Owner
to defensibly waive defects or allow rectification or clarification is that the rectification or clarification
procedures must transparent and conducted fairly. 

Bidders face the issue that, even if their bid is rejected because of a “minor irregularity”, as noted above,
an Owner is usually not required to permit a bidder to rectify under the terms of an RFx. In this situation,
a bidder should consider the potential merits of participating in the Owner’s dispute resolution process (if
any) or potentially consulting with a procurement lawyer. 
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Q3. Is Pre- or Post-Award dispute ever successful?

Yes, we are aware of beneficial outcomes for bidders that participate in an Owner’s internal dispute
process (whether pre- or post-award). For instance, a bidder was rejected in the initial stages of a
procurement process because of non-compliance with mandatory requirements and, after filing a pre-
award complaint, was permitted to re-enter the process and proceed to the next evaluation stage. 

It is important to keep in mind that RFxs are designed to benefit Owners and the range of outcomes that
are permitted under a dispute resolution process may be limited. Bidders should review the applicable
dispute resolution procedure and assess what outcomes it may benefit from when choosing to
participate. Even if participating in an Owner’s internal dispute resolution process is unlikely to be
beneficial, bidders should consider the following advantages of participating:

Obtaining a debriefing from an Owner could provide the bidder insight into how its bid was evaluated,
which can be used to improve future bids. We appreciate that these sessions do not always result in
fulsome information, but in situations where more details are obtained, this information can prove
valuable for future bids; and 

Depending upon the Owner (private versus public entity, or federal, provincial, or municipal) and the
applicable bid dispute resolution process, bidders may be required to exhaust internal remedies
before pursuing external remedies (such as going to court). 
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Q4. What we can offer contractors that find their bids rejected for seemingly
minor defects?

Bidders should always carefully review mandatory requirements. If a bidder has any concerns about a
mandatory requirement (such as unfairness or lack of clarity), it should consider using any question-and-
answer period during the RFx process to raise this concern. 

If a bidder finds itself in a situation where its bid has been rejected for a potentially minor irregularity, the
bidder should review the rectification or clarification provisions of the RFx. RFxs are drafted for the
benefit of Owners and so are, unfortunately, unlikely to require an Owner to permit the bidder to rectify
to clarify its bid. However, the bidder still may still be able to persuade the Owner that the defect is minor
and amenable to waiver. Bidders should therefore consider participating in a Owner’s internal review
process. This is particularly true if the bidder suspects some form of potential unfairness (such as other
bidders being granted the opportunity to rectify, while others are not).

Finally, bidders should also consider consulting with a procurement lawyer. Procurement lawyers can
help assess the potential merits of a complaint and can assist in preparing the most compelling version
of your argument when submitting a complaint. 


