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Bl (17. Addendum & Question 19 - In the event of a workplace injury involving a
worker from another vendor (for example, a utility company) who is not an
employee of the successful proponent or one of its subcontractors, and where
the successful proponent has no care or control over that vendor’s activities on
site: Does the Region acknowledge that, under the Occupational Health and
Safety Act, it cannot contract out of its statutory responsibilities?

Answer 17:

In the unlikely event a separation in time and/or space cannot be provided between the work of the
Contractor and the work of Other Contractors, utility companies or Municipalities, the Contractor will
retain full authority and exercise exclusive control over the Site and shall be designated as the
“constructor” for all work performed at the Site, including the work undertaken by the Other Contractors,
utility providers and/or Municipalities. Accordingly, the Region will require each such entity to provide
written confirmation acknowledging the Contractor’s role as the constructor and its sole responsibility
for compliance with all obligations under the Occupational Health and Safety Act. Each entity must
further confirm that its personnel will comply with the Contractor’s health and safety policies, procedures
and programs while present at the Site. Under no circumstances shall the Region be deemed or held
responsible as the “constructor” under the Occupational Health and Safety Act.

Bl (18. Addendum 4 Question 19 - In circumstances where the Region maintains
direct contractual relationships with multiple vendors operating within the same
construction zone, does the Region acknowledge that it becomes the
‘constructor,’ as defined under the Act, with the associated responsibilities and
liabilities?

Answer 18:
Please see response to Q17 above.

g !f you have any questions about the Construction Act, please contact:

Krisha Ruchlewicz, Sr. Manager, Policy & Strategic Initiatives
krisha.ruchlewicz@osweca.org
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Il What Does This Mean?

The owner cannot delegate away their responsibilities as an employer — that's correct. However, there
is only one constructor, and the owner can delegate certain constructor obligations to that party. While
the owner retains due diligence obligations as an employer, they can still require that the constructor
take responsibility for other contractors who are on site at the same time but are not the constructor’s
subcontractors.

If the constructor does not wish to assume that responsibility, they have two options: either choose not
to bid (I know, unfortunate but possible) or price that risk into their bid and ensure the contract contains
appropriate protective terms. For example, the constructor could request that the owner include
provisions in all their other contractor agreements stating that those contractors — even though they
have no direct contractual relationship with the constructor — must comply with the constructor’s
directions while on site. The constructor should also be empowered to remove any contractor who
refuses to follow site directions or creates safety risks.

At that point, the owner’s due diligence obligations would re-engage. If the constructor notifies the
owner that one of their contractors is being noncompliant or unsafe, and the owner’s response is simply,
“deal with it — it's your problem,” that could expose the owner to liability, as they continue to hold
employer due diligence obligations.

In essence, this is a risk and responsibility that the owner expects the constructor to assume — which is
a relatively common requirement/delegation of owner responsibility.

The key recommendation is to ensure the contract form includes the provisions necessary to manage this
risk the owner is asking the constructor to take on. It may be prudent to suggest addressing this through
a change order mechanism, since the full scope of other contractors on site may not be known at the
bidding stage. For example, the constructor could ask:

e "If the owner introduces additional contractors to the site that the constructor was not aware of at
the time of bid, will this be handled through a change order? Specifically, will the added costs and
schedule impacts to the constructor for coordinating with these other contractors be addressed
through a change order?”

If you have any questions about the Construction Act, please contact:

Krisha Ruchlewicz, Sr. Manager, Policy & Strategic Initiatives
krisha.ruchlewicz@osweca.org
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I \What Does This Mean? (Continued)

It would be advisable to highlight that the current contract form does not appear to include the necessary
protections to manage this risk. The constructor should then ask whether the owner will be issuing an
updated version of the contract to address these concerns for the successful bidder.

I |n Summary

"constructor" obligations can be delegated by an owner to a contractor, including with respect to
work being done by other contractors at the site. It appears here that this is the owner's intent.

e The owner cannot delegate away or contract out of its responsibilities as an "employer” under the
OHSA, but this does not appear to be the intent (based solely on the exchange below).

e |f a contractor does not want to be constructor for other contractors of the owner, the contractor can
decline to bid/undertake this responsibility (as this does come with added risk) or can seek to
address/manage this risk in the contract terms and with its pricing.

e Recommended contract terms would include confirming the owner's obligations as it relates to the
other contractors (such as ensuring the other contractors comply with the constructor's directions)
and, potentially, terms addressing the cost and schedule implications to the contractor of taking on
these added responsibilities.

If you have any questions about the Construction Act, please contact:

Krisha Ruchlewicz, Sr. Manager, Policy & Strategic Initiatives
krisha.ruchlewicz@osweca.org



