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Application of the Construction Act

O Act applies any time a person supplies services or materials to an
improvement

d “improvement” means (a) any alteration, addition or capital repair to the
land, (b) any construction, erection or installation on the land, or (c) the
complete or partial demolition or removal of any building, structure or works
on the land

A “contractor” = person with a direct contract with the owner to supply services
or materials

A “subcontractor” = any person who supplies services or materials that does
not have a direct contract with the owner
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What Version of the Construction Act Applies?

The date of the contract alone is not determinative

The old Construction Lien Act will apply if: (i) contract was entered into

before July 1, 2018 OR (ii) procurement process for improvement
commenced before July 1, 2018

Prompt payment and adjudication provisions of the Act do not apply if: (i)
contract was entered into after July 1, 2018 and before October 1, 2019 OR

(ii) procurement process for improvement commenced after July 1, 2018
and before October 1, 2019

*See Parts 3 & 4 of the GTSWCA’s Construction Act "What You Need to Know” Resource



What happened on January 1, 20267

Contract Date Applicable Rules

: | On or after Jan. 1, 2026%* Full 2026 Construction Act applies.

JANUARY 1, 2026

TRANSITION July 1, 2018 - Dec 31, 2025 Annual holdback release to commence 2027 per

DATE (Construction Act)* special transition rules. All other amendments
apply only to steps taken after Jan 1, 2026.
Before July 1, 2018 Old Construction Lien Act continues to apply.

*See Part 1 of (Construction Lien Act)
the GTSWCA’s
gonﬁﬁll;%ct/o; P3 SPE contracts Old holdback rules continue unless the contract

ct at ou” (pre-Jan. 1, 2026 + prescribed) says otherwise. All other amendments apply only
Need to Know to steps taken after Jan 1, 2026.
Resource

*Assuming no procurement process for improvement commenced before July 1, 2018
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Proper Invoices

O Prompt payment starts with a proper invoice — invoice submitted by
contractor to owner

d Must meet all requirements of the Act - amended as of Jan.1, 2026

d Contract can add requirements, such as
“» WSIB clearance certificate
% CCDC 9A/9B statutory declaration

A Proper invoice cannot be subject to payment certification

*See Parts 3 & 4 of the GTSWCA’s Construction Act "What You Need to Know” Resource



Proper Invoices vs Invoices

Invoice

Subcontractor

Invoice

Subcontractor Subcontractor

memillan G




Proper Invoices - Construction Act Amendment Changes

 Minor changes to details of proper invoice requirements

 Proper invoice will be deemed to meet all requirements
unless Owner issues notice within 7 days of receipt
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Prompt Payment - Owner to Contractor

d Day 1: Owner receives proper invoice

 Day 7: Last day for Owner to give notice if proper invoice deficient
d Day 14: Last day for Owner to give notice of non-payment to Contractor

 Day 28: Owner payment to Contractor (except for amounts subject to
notice of non-payment)

*See Parts 3 & 4 of the GTSWCA’s Construction Act "What You Need to Know” Resource
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Prompt Payment - Contractor and Subcontractors

O Day 35: Last day for Contractor to give notice of non-payment to
Subcontractor (Tier 1)

d Day 35: Contractor payment to Subcontractor (except for amounts subject to
notice of non-payment)

 Day 42: Last day for Subcontractor (Tier 1) to give notice of non-payment to
Subcontractor (Tier 2)

 Day 42: Subcontractor (Tier 1) payment to Subcontractor (Tier 2) (except for
amounts subject to notice of non-payment)

*See Parts 3 & 4 of the GTSWCA’s Construction Act "What You Need to Know” Resource
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Adjudication
 Faster interim process for resolving payment disputes

 For contract: Available up to 90 days after the date on which the
contract is completed, abandoned or terminated, unless the parties to the
adjudication agree otherwise

 For subcontract: Available up to 90 days after earlier of (i) date of last
supply (ii) date certified complete under s.33 or (iii) date contract is
completed, abandoned or terminated

 If Contractor does not pay Subcontractor because of Owner non-
payment, Contractor must commence adjudication within 21 days of notice
of non-payment
% Same applies to Subcontractors (unless also because of Owner non-payment)

*See Parts 3 & 4 of the GTSWCA’s Construction Act "What You Need to Know” Resource
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Adjudication (cont’'d)

d Decisions are enforceable in court, but also “interim non-binding”

d Failure to pay upon adjudication order within 15 days gives rise to
right to stop work

[ Many changes to adjudication process made by the recent
Construction Act amendments including:
“*Broadened scope of adjudication
“*Introduction of private adjudicators
“*Notices of adjudication must include any previous determinations
“*Adjudication determinations to be made public

*See Parts 3 & 4 of the GTSWCA’s Construction Act "What You Need to Know” Resource

memillan =




memillan

\ = i ‘ AT ‘:-"‘ @ . . . ' @

i

(L | i
i | o
M o

Il
il ‘»‘_\-hl!.‘ml‘ il



Liens

A Lien rights arise immediately upon supply of services or materials to an
improvement

[ Provide security for payment

A Lien rights expire 60 days* after the earlier of:
% Date certificate of substantial performance for contract is published
% Date contract (or subcontract) is completed, abandoned or terminated

d Must preserve lien rights before they expire by registering lien on title
% Followed by “perfection” of lien rights by starting an action within the stipulated time

*Note: 45 days if the old Construction Lien Act applies
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Substantial Performance and Completion

[ Contract is “substantially performed” when improvement is ready for use and
when completion, including defect correction, can be done for not more than:
% 3 per cent of the first $1,000,000 of the contract price,
% 2 per cent of the next $1,000,000 of the contract price, and
% 1 per cent of the balance of the contract price

[ Contract is complete when price of completion is not more than lesser of 1%
of contract price or $5,000

[ Subcontract can be deemed complete by Owner and Contractor under s.33
(optional)
% Subcontracts are not “substantially performed”
% This may become less important once annual holdback release commences in 2027
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Holdback

d 10% holdback must be taken on every invoice paid by an owner, contractor or
subcontractor

% Cannot contract out of this obligation

d Beginning in 2027, holdback must be released annually foIIowmg the
“anniversary of the 'date on which the contract was entered into”

PLUS Holdback must be paid after lien period expires (typically 60 days after
substantial performance of the contractgJ

% Holdback does not get paid if there are outstanding liens
% Set-off or withholding from the holdback is no longer permitted

d No proEer invoice (or other invoice) required by the Act for payment of
holdbac

*See Part 1 of the GTSWCA’s Construction Act “"What You Need to Know” Resource
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New Annual Holdback Release (Beginning in 2027)

O Owner must publish written notice in prescribed form within 14 calendar days of
contract anniversary date

d Then, assuming no liens, owner must pay the annual holdback at least 60 days
but not later than 74 days after notice of annual release is published

% payment is of all accrued holdback taken during that year

d Contractor must then make payment to Subcontractor 14 days after receipt of
payment from Owner

% Same then applies for payment by Subcontractor (Tier 1) to Subcontractor (Tier 2)

d Set-off from holdback is no longer permitted
% Except in termination/abandonment situation to satisfy claims and obtain replacement work

*See Part 1 of the GTSWCA’s Construction Act "What You Need to Know” Resource
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New s.26 Annual Holdback Release Cycle

* Day 0: Contract Anniversary Date
|—> Day 14: Owner publishes Notice of Annual Release (Form prescribed)
e Specifies amount to be paid
e States intended payment date
—» Day 74-88: Holdback Release Window
e No earlier than 60 days after notice (Day 74)
e No later than 74 days after notice (Day 88)
L—p» If lien has been preserved or perfected
L—p Hold Payment until Lien is discharged, vacated or declared expired

L—p Release within 14 days after lien removal (but not
before 60 days from notice of publication (above))

| —» Day 88-102: Contractor pays subcontractors
e Within 14 days of receiving holdback
e Subcontractors pay sub-subcontractors within 14 days
e Continues down contracting chain

*See Part 1 of the GTSWCA’s Construction Act "What You Need to Know” Resource
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| Annual Holdback Release: Which Act applies?

_ Contract Date First Holdback Release

L NEW RULES On or after Jan. 1, 2026* 1st contract anniversary
(or after substantial performance if

contract for less than 1 year)

. TRANSITION Before Jan. 1, 2026%* 2nd anniversary after Jan. 1, 2026
(Construction Act) (release all accrued holdback)

Note no change to holdback release
after substantial performance

© LEGACY Before July 1, 2018 No change
(Construction Lien Act)

® EXEMPT P3 SPE contracts Existing regime continues
(pre-Jan. 1, 2026 + prescribed)

*Assuming no procurement process for improvement commenced before July 1, 2018

*See Part 1 of the GTSWCA’s Construction Act “"What You Need to Know” Resource
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Transition Contracts: First Ahnual Holdback Release

. KEY RULE: For contracts entered into before January 1, 2026, the first
annual release of holdback occurs on the SECOND anniversary of the contract
following January 1, 2026 (i.e., the first anniversary occurring in 2027):

Contract Date Why This Matters First Holdback Release

Dec. 19, 2025 Pre-Jan. 1, 2026 contract Dec. 19, 2027
(2 years’ of holdback gets
released)

Dec. 19, 2020 Also pre-Jan. 1, 2026 Dec. 19, 2027
(7 years’ of holdback gets
released)

A PRACTICAL IMPACT: The first annual release includes ALL accrued basic holdback to date. Plan ahead for
significant lump-sum payments to avoid cashflow, payroll, benefits, and other disruptions.

*See Part 1 of the GTSWCA’s Construction Act "What You Need to Know” Resource
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