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Construction Act Transition Provisions: Can Earlier Design or Investigative
Procurements Eliminate Access to Adjudication?

Contractors continue to raise concerns regarding how broadly owners and municipalities may interpret
the transition provisions under the Ontario Construction Act when determining whether prompt payment
and adjudication rights apply to a project.

In particular, questions have arisen where owners argue that a procurement process related to the
improvement was commenced prior to October 1, 2019 — thereby potentially excluding the contract
from the adjudication regime entirely.

The issue is becoming increasingly important as owners revisit historical project records to identify
earlier procurements connected to an improvement.

Why This Matters

Under the transition provisions of the Act, prompt payment and adjudication rights do not apply where:
the contract itself was entered into before October 1, 2019; or 
a procurement process for the improvement was commenced before October 1, 2019. 

As a result, contractors have questioned how far back an owner may go when attempting to identify an
earlier procurement process tied to the project.

Examples raised include:
geotechnical investigations; 
preliminary engineering work; 
environmental assessments; 
investigative or exploratory services; and 
early design-stage procurements completed years before construction began. 

The concern is that owners may attempt to rely on these earlier procurements to argue that adjudication
is unavailable.
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What the Construction Act Says

The Act defines when a procurement process is commenced as the earliest issuance of:
a request for qualifications (RFQ); 
request for quotation; 
request for proposals (RFP); or 
call for tenders. 

The Act also uses a very broad definition of “improvement,” which includes:
alterations or repairs to land; 
construction or installation work; and
demolition or removal work associated with the project. 

Because the definition of “improvement” is broad, courts have also tended to interpret it broadly.

What the Courts Have Said

Current case law confirms that procurement for design services related to an improvement may be
sufficient to trigger the transition provisions.

In the recent Caledon (Town) v. 2220742 Ontario Inc. decision, the court found that procurement for
design, contract administration, and site inspection services constituted procurement “for the
improvement.”

The court stated:

“WSP contracted for the design, contract administration and site inspection of the clean out of Pond #7,
and Bronte contracted to do the clean out work. This was ‘a repair to the land’ within the meaning of the
definition of ‘improvement’...”

This means that design procurements occurring prior to October 1, 2019 may be sufficient to remove a
project from the prompt payment and adjudication framework.
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What Remains Unclear

Importantly, there does not yet appear to be any clear judicial authority specifically addressing whether
procurement for:

geotechnical work alone; 
preliminary site investigations; or 
other exploratory consulting services 

would independently satisfy the transition provisions.

However, we note that the reasoning in the Caledon decision could potentially support a broader
interpretation.

As a result, owners may attempt to argue that earlier investigative or consulting procurements are
sufficient to engage the transition provisions.

Can Contractors Challenge an Owner’s Position?

Yes. An owner’s assertion that adjudication is unavailable is not necessarily determinative.
Where a dispute arises, contractors may challenge the owner’s interpretation before:

an adjudicator; or 
the courts, where applicable. 

Ultimately, it is the adjudicator or court — not the owner — that determines whether the transition
provisions apply.
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Judicial Review Considerations

Some contractors have asked whether an adjudicator’s jurisdictional determination can immediately be
judicially reviewed.

It is important to note, judicial review is only available in limited circumstances and generally requires an
actual adjudication determination first.

Under section 13.18 of the Construction Act:
parties must first allow the adjudicator to make a determination on jurisdiction; and 
any application for judicial review must generally be commenced within 35 days after the
determination is communicated to the parties. 

Key Takeaways for Contractors

Owners may increasingly rely on historical procurements to argue adjudication is unavailable. 
Courts have confirmed that design procurements may trigger the transition provisions. 
It remains unclear whether geotechnical or investigative procurements alone are sufficient. 
The definition of “improvement” under the Act is interpreted broadly. 
Contractors may challenge an owner’s interpretation before an adjudicator or court. 
Jurisdictional disputes regarding adjudication eligibility are likely to continue evolving through future
case law.
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